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I 


United States Court of Appeals 

For the District of Columbia 


No. 9670 


-RICHARD H. BOYE, 
and 

LUCY BAUTZ BOYE, Appellants 

vs. j 

UNITED SERVICES LIFE INSURANCE COMPANY, 

a corporation, Appellee j 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STAGES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

This is an appeal taken from a final judgment of the 
District Court of the United States for the District of 
Columbia, entered on July 21, 1.947, in favor of defendant 
United Services Life Insurance Company, a corporation 
(appellee). Jurisdiction was conferred on the District 
Court by the provisions of Title 11, Section 301, District 
of Columbia Code, 1940, and on this Court by the provi¬ 
sions of Title 17, Section 101, District of Columbia Cod|e, 
1940. 
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Statement of the Case 

\ 

Judgment was entered below on counter motions for 
summary judgment. There is no issue of fact, all of the 
known facts being of record in the pleadings. 

The complaint of the plaintiffs (appellants) (App. 1-2) 
alleges that defendant (appellee) executed and delivered to 
Richard E. Boye its policy of life insurance in the sum of 
$5,000, providing that the defendant agreed to pay to the 
plaintiffs, as the named beneficiaries, the said sum of 
$5,000 immediately upon proof of the death of said Richard 
E. Boye; that said Richard E. Boye died on, to-wit, August 
25, 1944; that all premiums on said policy had been paid 
and it was in full force and effect at the time of the death 
of the insured; that due and proper proof of death was 
delivered to defendant at its home office; and that plain¬ 
tiffs have demanded payment of the said sum of $5,000 
pursuant to the policy, but defendant has failed and re¬ 
fused to pay the same. A photostatic copy of the said 
policy was attached as an Exhibit and the pertinent por¬ 
tions thereof appear in the Appendix (App. 3-7). 

By its answer (App. 8-14), defendant admitted all of 
the allegations of the complaint. By way of further an¬ 
swer and as an affirmative defense, defendant avers that 
said policy contained an Aviation Exclusion clause (ap¬ 
pearing in the policy at App. 7, but incorrectly quoted in 
the answer at App. 8), the material provisions of which 
are: 

“Aviation Exclusion. It is hereby understood and 
agreed that if this Policy shall, at any time prior to the 
policy anniversary nearest the Insured’s age thirty 
years, become a claim by death of the Insured due to 
operating or riding in any kind of aircraft • * * the 
liability of the Company under this Policy shall be 
limited to the premiums paid hereunder, or to the 
then net reserve at the time of death, if greater; any i 
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provision in this Policy to the contrary notwit^istand- 


mg. 


The answer further alleges that said aviation exclusion 
clause precludes recovery by plaintiffs of the face amount of 
the policy, and that plaintiffs are entitled only to the sum of 
$393.86, being the amount of the premiums paid under 
said policy, which amount had been tendered to plaintiffs 
and declined. The answer further alleges that on Septem¬ 
ber 6, 1945 the War Department issued, pursuant ^o Sec¬ 
tion 5 of the Act of March 7, 1942 (Public Law 49<j), 77th 
Congress) as amended, a finding of death of a njdssing 
person, a copy of which is attached as an exhibit (App. 
10-11), and which states in part: 

“The Chief, Casualty Branch, The Adjutant General’s 
Office, finds First Lieutenant Richard E. Boye, 0392883, 
Air Corps to be dead. He was officially reported as 
missing in action as of the 25th day of AugustJ 1944. 


* * *>> 


“Lieutenant Boye was performing his regularly 
scheduled duties of pilot of a B-17 (Flying Fortress) 
bomber which participated in a bombardment mission 
over Germany on 25 August 1944. He was in a full 
flying status at the time of his death.” 

The answer further alleges that on February 27, 1947, the 
War Department issued a supplemental finding of death 
of a missing person, a copy of which is attached an 
exhibit (App. 11-12), and which states in part: 

“Lieutenant Boye was a crew member of a plane 
which departed from England on 25 August 1944 on 
a bombing mission to Peenemunde, Germany. The 
last known whereabouts of the plane was at thfe co¬ 
ordinates 54° 10' N.—13° SO 7 E. at approximately 
1:22 P. M. on the day in question. It is believed to 
have been lost as a result of enemy antiaircraft fire. 
No information is available as to the circumstances 
surrounding its disappearance.” 

“The coordinates named above locate a point in the 
vicinity of the target, on the southeast coast of Ger¬ 
many.” 
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“Of two planes that failed to return from the mission 
one was seen going down on fire, out of control. It 
was not established that this was Lieutenant Boye’s 
plane. ’ ’ 

“A search of captured German records fails, to re¬ 
veal any data pertaining to the downing of subject 
plane or its crew members.” 

On this record, defendant moved for summary judgment 
(App. 13), and plaintiffs shortly thereafter likewise moved 
for summary judgment (App. 14). 

The motions were argued to Mr. Justice Proctor and 
taken under advisement. Thereafter Mr. Justice Proctor 
entered his Memo Opinion (App. 14-16) granting the mo¬ 
tion of defendant. Judgment was thereupon entered on 
July 21, 1947 for the plaintiffs for the sura of $393.86 (the 
amount due in any event, being the amount of premiums 
paid on the said policy), and for defendant in all other 
respects (App. 16). An appeal was seasonably noted by 
the plaintiff from this judgment. 

Statement of Points 

1. The Court erred in granting the motion of appellee 
(defendant) for summary judgment. 

2. The Court erred in denying the motion of the ap¬ 
pellants (plaintiffs) for summary judgment. 

3. The Court erred in ruling that appellee had carried 
the burden of proving, from the facts appearing of 
record, the affirmative defense contained in the an¬ 
swer. 

4. The Court erred in ruling that the aviation exclusion 
clause of the policy in question precluded recovery 
by appellants of the face amount of the policy. 
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Summary of Argument 


1. The sole issue raised in the pleadings is undeii the 
affirmative defense asserted in the answer that the 

j 

aviation exclusion clause precludes recovery of| the 
face amount of the policy. 

2. The burden of proving that the death of the insured 
was due to an excluded cause lies with the appellee. 

3. The Court erred in ruling that the appellee had 
carried the burden of showing that the death olj the 
insured was due to the excluded cause. 

4. This policy contains no war or military clause, and 
the appellee has the additional burden of establishing 
that the death of the insured was due to the excluded 
risk and not to the accepted risk of participation in 
combat. 


ARGUMENT 


1. The sole issue raised in the pleadings is under the 
affirmative defense asserted in the answer that the avia¬ 
tion exclusion clause precludes recovery of the face amount 
of the policy. 


All of the allegations of the complaint are admitted in 
the answer (App. 8). By way of affirmative defense, the 
answer further alleges that the clause of said policy desig¬ 
nated “Aviation Exclusion” (App. 7) precludes recovery 
of the face amount of the policy under the further facti al¬ 
leged in said defense and that plaintiffs are entitled <*>nly 
to the sum of $393.86, being the amount of premiums paid 
under the policy. 

It should be here noted that the said aviation exclusion 
clause is incorrectly quoted in the answer (App. 8), as Will 
appear by comparison with the copy of the policy in ques- 


I 
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tion which was attached as an exhibit to the complaint 
(App. 7), in that the answer quotes the following language 
as appearing in said clause: 

“• * * or parachuting from * * *” 
whereas this policy does not contain such language. 

The answer further avers that under the War Depart¬ 
ment findings of death issued on September 8, 1945 (App. 
10-11) and February 27, 1947 (App. 11-12), the insured on 
August 25, 1944 (the date of death) was performing his 
regularly scheduled duties of pilot of a B-17 Flying For¬ 
tress in a bombardment mission over Germany and was in 
full flying status at the time of his death; that the last 
known whereabouts of the plane was in the vicinity of the 
target (Peenemunde) on the northeast coast of Germany; 
that it was believed to have been lost as a result of enemy 
anti-aircraft fire; that no information is available as to the 
circumstances surroundings its disappearance; that of two 
planes that failed to return from the mission, one was seen 
going down on fire, out of control, but it was not established 
that this was the insured’s plane; and that a search of 
captured German records failed to reveal any data per¬ 
taining to the downing of the plane or its crew members. 

The only issue raised under these pleadings is under this 
affirmative defense. If the facts therein alleged do not 
state a defense, the Court below erred in granting the ap¬ 
pellee’s motion for summary judgment. 

2. The burden of proving that the death of the in¬ 
sured was due to an excluded cause lies with the appellee. 

The fact of death of the insured is admitted. To avoid 
liability, appellee asserts that death was due to an excluded 
clause, namely, that death was “due to operating or riding 
in any kind of aircraft” as provided in the “Aviation Ex¬ 
clusion.” The law is well settled that where an insurer 



contends that the cause of death was due to one of tjie risks 
excluded in the policy, it has the burden of showing that 
such excluded risk was the cause of death. 

Colley’s Briefs on Insurance, 2nd Edition, Vol. 6, 
pp. 5176, 5182, 5183. | 

Home Benefit Assoc, v. Sargent, 142 U. S. 691, 35 
L. Ed. 1160. 

And this rule extends to an affirmative defense setting up 
an aviation exclusion clause. 

Wendorff v. Missouri State Life Ins. Co., 318 Mo. 

363, 1 S. W. (2d) 99. | 

Bebbington v. California Western States Life In¬ 
surance Co. (Supreme Ct. of California, May 
23,1947) 180 P. 2d 673. ! ; 


3. The Court erred in ruling that the appellee had car¬ 
ried the burden of showing that the death of the insured 
was due to the excluded cause. 


While the Court below recognized the rule that thd bur¬ 
den w T as imposed upon the appellee of proving that the in¬ 
sured’s death was due to circumstances bringing it \Ldthin 
the exclusion clause (Memo Opinion, App. 15), it erred in 
ruling that the appellee had carried this burden. 

I 

The Court concedes that the evidence is somewhat 
meagre, but concludes that the most fair and logical in¬ 
ference to be drawn from the known facts is that thje in¬ 
sured’s death was, in a proximate sense, due to the ex¬ 
cluded cause, and accordingly that appellee has carried the 
burden of proof. Tt is submitted that this ruling is erron¬ 
eous. 

| 

The known facts are all disclosed in the two War De¬ 
partment. findings of death. While they are clearly suf¬ 
ficient to establish the fact of death, they utterly fajl to 
show cause of death. 
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The finding of death of August 26, 1945 (App. 10-11), is 
based merely on a presumption, in that the insured was 
reported as missing in action following his participation 
in a bombing mission on August 25, 1944, and was not ac¬ 
counted for one year later. The finding of February 27, 
1947 (App. 11-12) adds nothing but additional uncertainty. 
It states that no ; information is available as to the circum¬ 
stances surrounding the disappearance of the plane and 
its crew. It further states that it was not established that 
the plane seen going down on fire was the insured’s plane. 

These facts are all negative. All they show is that in¬ 
sured’s plane failed to return from its mission, but its dis¬ 
appearance is not accounted for in any way. The evi¬ 
dence is more than meagre. It is completely unsatisfactory 
from the standpoint of making any affirmative showing as 
to cause of death. 

Although the Court below believed that the appellee was 
entitled to the benefit of what it considered the most fair 
and logical inference, it is submitted that the fairness of 
the situation requires that the appellee not be allowed to 
avoid the obligation of its contract merely on the basis of 
inference and conjecture. While the Court concluded that 
it could be inferred that the insured died as a result of 
operating or riding in an airplane, if inference and specu¬ 
lation is to be indulged in as a test of the right of the bene¬ 
ficiaries to recover under this policy, it is equally logical to 
infer that the insured met his death in combat in many dif¬ 
ferent possible ways totally unconnected with his opera¬ 
tion of the plane. It is perfectly logical to infer, for in¬ 
stance, that the plane was crippled by enemy fire and made 
a safe landing on either the sea or on enemy soil, and that 
following the safe descent, with the flight terminated, that 
the insured died directly as a result of enemy action while 
afloat or on land; the plane could have landed in Germany 
and the crew killed by the hands of German civilians (a 
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not infrequent vengeance inflicted on enemy aviators in 
the latter days of the War); or even that the insured died 
of natural causes before the plane was lost. It is conceded 
that this kind of speculation is useless, and should have no 
standing in any Court. These possible inferences arej just 
as valid, however, as the inference that the Court below* 
has drawn from this record. 

The appellees should not be allowed to rely uporj the 
absence of proof to meet its burden of establishing itb af¬ 
firmative defense. Bebbington vs. California Western 
States Life Insurance Co., supra. 

j 

4. This policy contains no war or military clause, and 
the appellee has the additional burden of establishing that 
the death of the insured was due to the excluded risk and 
not to the accepted risk of participation in combat. 

I 

This policy (App. 4) contains the following provisiqn: 

“FREEDOM FROM RESTRICTIONS. This Poli¬ 
cy is free from restrictions as to residence, travel^ oc¬ 
cupation, or military or naval service.” 

Accordingly, appellee has accepted all risks attendant lipon 
the military service of the insured. At the time of his 
death, the insured was participating in an active combat 
mission. He did not return from that mission, but nothing 
is known as to what happened to him. It is probable that 
the operation of his airplane took him into combat, but it 
is equally probable that he died as a result of enemy actjion, 
and that his death w*as not solely due to his operation of 
the airplane. Appellee accepted the risks of death at j the 
hands of the enemy—it attempted to exclude the risk of 
death due to the operation of the airplane. 

I 

It does not appear that the Court below took into ac¬ 
count this additional burden cast upon the appellee. Un|der 
the available evidence how* can the appellee conclusively 



show that death resulted solely from this excluded risk, 
and was not due to the accepted risk of military service? 

The Circuit Court of Appeals for the Seventh Circuit 
had this problem before it in Bull vs. Sun Life Assurance 
Company, (March 15, 1944) 141 F. 2d 456, which in prin¬ 
ciple differs only from this case in that the exact cause of 
death was known in the Bull case. There also the policy 
contained an aviation exclusion clause, but no exclusion 
from the risks of military service. The insured, a Navy 
seaplane pilot, while engaged in patrol duty in the South 
Pacific was shot down by a Japanese plane. He landed on 
the sea and his plane floated for about ten minutes. The 
evidence indicated that he was killed when the Japanese 
plane returned to the attack and machine-gunned his float¬ 
ing and crippled plane. As in this case, the policy there 
had been issued to the insured while he was in the military 
service and the insurer knew* that he was engaged in mili¬ 
tary flying. The Court (Judge Minton) comments: 

“With such knowledge, the defendant drew the policy 
and determined the risk it would assume. It wrote its 
own ticket. The aviation clause we have set forth was 
inserted in the policy. No war clause was inserted. It 
is apparent, therefore, that the defendant was willing 
to and did assume all risks of war not connected with 
service, travel, or flight in aircraft. Was the death of 
Lieutenant Bull under the circumstances a risk of war 
or of aviation? Was his death the result, direct or in¬ 
direct, of service, travel, or flight in aircraft, or was it 
a war risk, free from aviation?” 

In answering this question the Court states further: 

“We hold that disengagement from service, travel, and 
flight in the seaplane had taken place in the case at bar, 
and that Lieutenant Bull’s death had no connection, 
directly or indirectly, with service, travel or flight in 
that seaplane within the meaning of the policy. Where 
the service, travel and flight in the aircraft had definite¬ 
ly ended, and the only connection the insured had with 
the plane at the time he met his death at the hands of a 
strafing Jap was that he had arrived by plane at the 
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place where the Jap shot him, his death was too remote 
to be considered the result, direct or indirect, of service, 
travel or flight in an aircraft. We think the true intent 
of the parties was to exclude the risks of aviatio(i and 
to include the risks of war. The death in the case was 
due solely to dangers inherent in a war risk * * 

“In any view of the case, the defendant must fail. 
Looking at the contract to determine whether service, 
travel, or flight in the aircraft resulted in the insured’s 
death, we must conclude that it did not. The facts in 
this case so predominately and effectively characterize 
his death as one due to war risk that the remote con¬ 
nection between his death and service, travel, or (light 
in an aircraft must be considered wholly ineffectual to 
change that characterization. ” 

The Court accordingly affirmed the judgment of the Dis¬ 
trict Court which had allowed recovery of the full face 
amount of the policy. The Supreme Court denied certiorari, 
323 U; S. 723, 89 L. Ed. 581. 

| 

Decisions which, on first impression, appear to bq the 
contrary are distinguishable. In Green v. Mutual Lifk In¬ 
surance Co. (CCA, 1st Cir., July 1944) 144 F. 2d 55, which 
applied an aviation exclusion clause, notwithstanding 'that 
risks of military service were not excluded, the exact c(iuse 
of death w^as known to be as a result of drowning aftei] the 
training plane of a Naval pilot was forced down on the 
Great Lakes. In Neel v. Mutual Life Insurance Co. (CCA, 
2nd Cir. 1942) 131 F. 2d 159, the insured, a civilian pilot, 
likewise was drowned when his plane was forced down off 
the Atlantic Coast. Here the Court applied the aviation 
exclusion clause but the policy, of course, did not involve 
any risk incidental to military service. In Barringer v. 
Prudential Insurance Company (U. S. Dist. Ct., E. D. of 
Pa., March, 1945) 62 F. Supp. 286, affirmed per curiartf in 
153 F. 2d 224, while the cause of death was not known, [the 
plane in which insured was riding having disappeared, on 
an over-water flight from Puerto Rico to Trinidad, no ques¬ 
tion of military service coverage was involved. 
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In Order of United Commercial Travelers of America 
vs. King, (C. C. A. 4th Cir. April 9, 1947) 161 F. 2d 108, a 
flight observer with the Civil Air Patrol died of exposure 
in the water following a forced landing of a land based 
plane in the open ocean due to engine trouble, the Circuit 
Court reversed the District Court for the Western District 
of South Carolina and held that the death resulted from 
“participation in aviation” and the exclusion clause ap¬ 
plied. There was no question of military or war coverage 
involved. Certiorari was granted by the Supreme Court on 
October 13,1947, and the case is now pending in that Court, 
Docket No. 171 of the present term. The pending question 
on certiorari appears to be whether the Circuit Court should 
have followed the decision of an inferior state Court of 
South Carolina (Court of Common Pleas) in King vs. 
Commonwealth Life Insurance Company of Louisville, Ken¬ 
tucky, between the same plaintiff and a different insurance 
carrier involving this same accident and in which the Court 
of Common Pleas allowed full recovery despite an aviation 
exclusion clause, no appeal having been taken. 

Although counsel had made an intensive search for ap¬ 
plicable authorities, he has found no case involving, as 
here, both an unknown cause of death and a policy which 
accepts the risks of military service, but consistent with 
the reasoning of the Bull case, the Court below should have 
held that appellee must assume the additional burden of 
showing that the death of the insured was not due to the 
accepted risks incidental to his military service, but was 
solely due to the excluded risk under the aviation clause. 
There is no evidence available to it to carry this additional 
burden. 

If there is any ambiguity in the proper construction of 
these two clauses of the policy, and of their dependence 
upon or modification of each other, it is well settled that any 
such ambiguity must be resolved against the insurer. Ap- 
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pellee is responsible for the choice of words employed and 
of the intention which it wished to express. 

Clapper vs. Aetna Life Insurance Company, 81 
U. S. App. D. C. 246,157 F. 2d 76, 
Aschenbrenner vs. U. S. Fidelity and Guaranty 
Co., 292 U. S. 80, 78 L. Ed. 1137. 

Here the defendant has chosen to place no restriction What¬ 
ever on risks attendant upon military service. Und^r its 
aviation exclusion provision it has excluded only those 
causes of death “due to” operating or riding in an airplane. 
The words used imply that the operation of or riding ijn the 
plane must be the direct and proximate cause of deatlj, not 
the indirect or remote cause. Any other cause of death 
normally incidental to military or combat service is covlered. 
There is no showing here that the insured’s death was so 
directly and proximately caused by his operation of his 
plane, giving proper weight to the probabilities of the situa¬ 
tion, in the light of the entire absence of proof as to ^hat 
caused the death of Lieutenant Bove. 

Conclusion 

It is respectfully submitted that the District Court erred 
in ruling that appellee had carried the burden of proving 
the affirmative defense of its answer that the death of the 
insured was due to the excluded risk under the aviation ex¬ 
clusion clause of the policy, or the additional burden of 
proving that the cause of death was not due to the accented 
risk of participation in combat, from which it follows [that 
the Court erred in granting the motion of the appelle*! for 
summary judgment. The judgment of the District Court 
of July 21,1947, should be reversed, and judgment entered 
for appellants for the full face amount of the policy, j 

Respectfully submitted, 

JUSTIN L. EDGERTON, J 
1366 National Press Buildin 
Washington 4, D. C., 

Attorney for Appellants. 
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JOINT APPENDIX 
Case No. 9670 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES. 
for the District of Columbia. 

- — -- 

Edward H. Boye, 373 Parkdale Avenue, 

Buffalo, New York, 

and 

Lucy Bautz Boye, 373 Parkdale Avenue, 

Buffalo, New York, 

Plaintiffs, 
vs. 

United Services Life Insurance Com¬ 
pany, a corporation 1600 Twentieth 
Street, Northwest Washington, D. C., 

Defendant. 

- — ---- 

Complaint 

(Policy of Life Insurance) 

1. The amount claimed in this action is in excess of 
Three Thousand Dollars ($3,000.00), and this Court has 
jurisdiction under the provisions of Title 11, Section 301, 
D. C. Code, 1940. 

2. Defendant is and at all times mentioned herein was 
duly authorized to carry on the business of life insurance 
in the District of Columbia. 

3. On October 1,1941, defendant executed and delivered 
to Richard E. Boye its policy of insurance No. 6168, where¬ 
by, in consideration of the premiums specified in the bolicv, 
defendant insured the life of the said Richard E. Boye in 
the sum of Five Thousand Dollars ($5,000.00), and defend- 


Civil Action 
No. 65Sj-47 
Filed 

Februajy 12, 
1947 
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ant agreed by said policy of insurance to pay the said sum 
of Five Thousand Dollars ($5,000.00) to the plaintiffs as 
the beneficiaries named in the said policy immediately up¬ 
on proof of death of the said Richard E. Boye. A true 
photostatic copy of the said policy No. 6168 is hereto at¬ 
tached as Exhibit “A” and made a part hereof. 

2 4. The said insured, Richard E. Boye, died on 

or about, to wit, the 25th day of August, 1944. 

5. The said Richard E. Boye had duly paid all the 
premiums according to the terms of the said policy after 
its issuance, had otherwise duly performed all the condi¬ 
tions of said policy on his part to be performed, and the 
said policy was in full force and effect at the time of his 
death. 

6. Plaintiffs caused to be delivered to defendant at its 
home office in the City of Washington due and proper 
proofs of the death of said Richard E. Boye, and have 
otherwise performed all the conditions of said policy on 
their part to be performed. 

7. Plaintiffs have demanded payment of the sum of 
Five Thousand Dollars ($5,000.00) pursuant to said policy 
but defendant has failed and refused to pay the same. 

WHEREFORE, plaintiffs demand judgment for Five 
Thousand Dollars ($5,000.00), and costs. 

/s/ JUSTIN L. EDGERTON, 
Metropolitan Bank Building, 
Washington 5, D. C., 

Attorney for Plaintiffs. 

DEMAND FOR JURY TRIAL. 

Plaintiffs demand a jury trial of all issues under their 
foregoing complaint. 

JUSTIN L. EDGERTON, 
Attorney for Plaintiffs. 
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3 No. 6168 A^e 23 

UNITED SERVICES LIFE INSURANCE 

COMPANY 

I 

Old Line Legal Reserve 
Washington, D. C. 

HEREBY INSURES THE LIFE OF 
RICHARD E. BOYE 

(The Insured) 

and immediately upon receipt at its Home Office in the City 
of Washington, D. C., of due proof of the death of ihe In¬ 
sured, occurring while this Policy is in force, 

AGREES TO PAY j 

FIVE THOUSAND DOLLARS ($5,000) 
at its Home Office in the City of Washington to| 
EDWARD H. BOYE, FATHER OF THE INSURED 
AND LUCY BAUTZ BOYE, MOTHER OF TH£ IN¬ 
SURED, SHARE AND SHARE ALIKE OR TO THE 
SURVIVOR. 

THIS POLICY is issued in consideration of the applica¬ 
tion and payment in advance of the annual premium of 
See Endorsements ONE HUNDRED AND 40/100 dollars, 
and of the further payment of a like sum on or before each 
anniversary of this Policy during the lifetime of the In¬ 
sured. 

The application for this Policy (a copy of which |is at¬ 
tached hereto), all endorsements and supplemental contracts 
attached hereto, the dividend clause below and the fallow¬ 
ing pages form a part of this contract as fully as if re¬ 
cited over the signatures hereto affixed. 

I 

IN WITNESS WHEREOF, The United Services Life 
Insurance Company has executed this contract at "Wash- 
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ington, D. C., as of October 1, 1941 from which date all 
policy years and anniversaries are to be computed. 

0. R. LENERETT, S. EMERSON, 

Secretary President. 

5 GENERAL PROVISIONS 

ENTIRE CONTRACT.—Except as otherwise ex¬ 
pressly provided by law, this Policy together with the ap¬ 
plication therefor, a copy of which is attached hereto, con¬ 
stitutes the entire contract between the parties hereto. All 
statements made by the Insured shall, in the absence of 
fraud, be deemed representations and not warranties, and 
no statement or statements shall void this Policy or be 
used as a defense to a claim hereunder unless contained in 
said application and unless a copy of such statement or 
statements be endorsed upon or attached to the Policy 
-when issued. This Policy, exclusive of supplemental con¬ 
tracts, if any, attached hereto and made a part hereof, is 
participating after its second policy year in accordance 
with its terms. 

INCONTESTABILITY.—This Policy shall be incon¬ 
testable after it has been in force during the lifetime of the 
Insured, for a period of two years from its date of issue, 
except for the nonpayment of premiums. 

AGE.—If the age of the Insured lias been misstated, the 
amount payable under this Policy shall be such as the 
premium, according to the Company’s rate at date of 
issue, would have purchased at the correct age. 

FREEDOM FROM RESTRICTIONS.—This Policy is 
free from restrictions as to residence, travel, occupation, or 
military or naval service. 

SELF-DESTRUCTION.—If the Insured shall, within 
two years from date hereof, die by his own hand or act, 
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while sane or insane, the liability of the Company shall be 
limited to the amount of premiums actually paid herjeon. 

PAYMENT OF PREMIUMS.—This Policy is basid up¬ 
on the payment of annual premiums in advance. Prejniums 
may be paid by Government allotment in monthly install¬ 
ments equal to one twelfth (1/12) of the annual premium 
(provided that any fraction of a monthly premiujn per 
$1,000 insurance shall be taken as one cent^. In 
G event the Insured desires to pay premiums hereun¬ 
der other than by Government allotment, they may 
be paid annually; or in semiannual or quarterly ifistall- 
ments, in accordance with the Company’s rates in force at 
date of issue of the Policy. 

In event of the death of the Insured under this policy, 
the proceeds shall be paid without deduction for an|v un¬ 
paid premium installments not yet due for the balance of 
the then current policy year. The payment of the premium 
shall not maintain this policy in force beyond the due date 
of the next premium, except as hereinafter provided. 
Premiums are payable at the Home Office of the Company. 

GRACE.—For the payment of all premiums after the first, 
the Company allows a grace period of one month, not less 
than thirty (30) days, without interest, during jvhich 
period this Policy of Insurance shall continue in full : ? orce, 
subject to deduction of any overdue premium if the Policy 
shall become a claim by death during the grace period. If 
any premium shall not be paid by the end of the grace 
period, this Policy shall lapse and be void, except as t|o the 
Nonforfeiture Provisions, if any. Said period of ^race 
shall date from the premium-paving date as stated herein. 

REINSTATEMENT.—This Policy may be reinstated at 
any time after lapse or forfeiture, upon the production of 
evidence of insurability satisfactory to the Company^ and 
upon payment of premiums with compound interest at the 
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rate of five per cent (5%) per annum, together with the 
payment or reinstatement of any indebtedness against the 
Policy on its date of lapse, with interest from that date. 

ASSIGNMENT.—No assignment of this Policy shall be 
binding upon the Company unless executed in duplicate 
upon the blanks of the Company and a copy filed with the 
Company at its Home Office. The Company assumes no 
responsibility for the validity or sufficiency of any assign¬ 
ment. 

CHANGE OF BENEFICIARY.—The Insured, subject to 
any assignment of this Policy duly filed with the Company, 
may designate a new* beneficiary or beneficiaries from time 
to time by filing written request therefor at the Home Office, 
in such form as the Company may require; such change to 
take effect only when endorsed hereon by the Company at 
its Home Office during the lifetime of the Insured. If there 
be more than one beneficiary, the interest of any deceased 
beneficiary shall pass to the surviving beneficiary or bene¬ 
ficiaries, unless otherwise directed by the Insured herein. 
If no beneficiary or contingent beneficiary should survive 
the Insured, the proceeds of this Policy shall be payable 
to the executors, administrators or assigns of the Insured. 

RIGHTS OF INSURED.—Subject to any endorsements 
herein and to the rights of any assignee as above, the in¬ 
sured, without the consent of the beneficiary, shall have the 
right to receive every benefit, exercise every option and en¬ 
joy every privilege conferred upon him by this Policy. 

INDEBTEDNESS.—Any indebtedness to the Company 
under this Policy will be deducted from any payment or 
settlement hereunder. 

MODIFICATION.—No agent can make alter or discharge 
this contract, or extend the time for payment of premiums. 
No alteration or modification of this Policy will be valid 
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unless endorsed hereon by the President, Vice-Preiident, 
Secretary or Assistant Secretary of the Company. 

CHANGE IN POLICY.—The Insured and the Company 
may agree upon a change in the mode of settlement pro¬ 
vided for in this Policy, or a change in plan or amount of 
insurance, or both, and to any such change the consent of 
any beneficiary, unless irrevocably designated, shall ^iot be 
necessarv. 

AVIATION EXCLUSION—It is hereby understood and 
agreed that if this Policy shall, at any time prior to the 
policy anniversary nearest the Insured’s age thirty years, 
become a claim by death of the Insured due to operatjng or 
riding in any kind of aircraft except (1) as a passenger in 
aircraft of the United States Army, Navy, Marine Cobps or 
Coast Guard while the Insured is not under flying cj>rders 
or on flying status as a member of the United States Army, 
Navy, Marine Corps or Coast Guard; or (2) as a fare-pav¬ 
ing passenger in a licensed passenger aircraft provided by 
an incorporated passenger carrier and operated by a 
licensed pilot on a schedule flight over a regularly Estab¬ 
lished air route between definitely established airports, the 
liability of the Company under this Policy shall be limited 
to the premiums paid hereunder, or to the then net rejserve 
at the time of death, if greater; any provision ii| this 
Policy to the contrary notwithstanding. 

Provided: That, the Insured may, at his election, <jn the 
Policy anniversary nearest his thirtieth birthday or at any 
time thereafter, request modification of Aviation Exclu¬ 
sion, by written application on a form to be furnished by 
the Company, containing an agreement to pay th|e in¬ 
creased premium as determined by the Company to tover 
the aviation hazard, or to remove the restrictions as here¬ 
inbefore provided, and if such application is accepted by 
said Company, the limitation of liability of the Company 
as hereinbefore provided shall be removed. 
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Answer of Defendant 


1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is admitted. 

5. Paragraph 5 is admitted. 

6. Paragraph 6 is admitted. 

7. Paragraph 7 is admitted. 


Answering further, defendant avers that policy of insur¬ 
ance contained an aviation exclusion clause reading as fol¬ 
lows: 

AVIATION EXCLUSION.—It is hereby understood 
and agreed that if this policy shall, at any time prior 
to the policy anniversary nearest the Insured’s age 
thirty years, become a claim by death of the Insured 
due to operating or riding in or parachuting from any 
kind of aircraft except (1) as a passenger in aircraft of 
the United States Army, Navy, Marine Corps or Coast 
Guard wdiile the Insured is not under flying orders or 
on flying status as a member of the United States 
Army, Navy, Marine Corps or Coast Guard; or (2) as 
a fare-paying passenger in a licensed passenger air¬ 
craft provided by an incorporated passenger carrier 
and operated by a licensed pilot on a scheduled flight 
12 over a regularly established air route between definite¬ 
ly established airports, the liability of the Company 
under this Policy shall be limited to the premiums paid 
hereunder, or to the then net reserve at the time of 
death, if greater; any provision in this Policy to the 
contrary notwithstanding. 

Provided: That, the Insured may, at his election, on 
the Policy anniversary nearest his thirtieth birthday 
or at any time thereafter, request modification of Avia¬ 
tion Exclusion, by written application on a form to be 
furnished by the Company, containing an agreement to 
pay the increased premium as determined by the Com¬ 
pany to cover the aviation hazard, or to remove the 
restrictions as hereinbefore provided, and if such ap- 
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plication is accepted by said Company, the limitation 
of liability of the Company as hereinbefore provided 
shall be removed. 

I 

1 

That under the aforesaid aviation exclusion claus^, lia¬ 
bility of the defendant under the policy was limited jto the 
premiums paid thereunder, which in this case amounted to 
$393.86, which sum was sent by the defendant to the ilanu- 
facturers and Traders Trust Company of Buffalo, New 
York, on October 1, 1945, which tender was declined t>y the 
plaintiffs in the instant suit and the check returned. That 
on September 6,1945, the War Department issued pursuant 
to Section 5 of the Act of March 7, 1942 (Public La^r 490, 
77th Congress) as amended, 28 USCA 661, a finding of 
death of a missing person, which finding recited, among 
other things: 

“Lieutenant Bove was performing his regularly 
scheduled duties of pilot of a B-17 (Flying Fortress) 
bomber which participated in a bombardment mission 
over Germany on 25 August 1944. He was in |a full 
flying status at the time of his death.’’ 

I 

That such finding of death is incorporated by reference 
as though fully set forth and a photostat of such finding is 
hereby appended to this answer. 

i 

That on February 27, 1947, the War Department again 
issued a supplemental finding of death of a missing person, 
which certificate recited that Lieutenant Boye was aj crew 
member of a plane which departed from England pn 25 
August 1944 on a bombing mission to PeenemundeJ Ger¬ 
many; that such plane was believed by the W^r De¬ 
ll 3 partment to have been lost as the result of inemv 
antiaircraft fire; that of the two planes that failed to 
return from the mission, one was seen going down on fire, 
out of control, but it was not established that this whs the 
plane of Lieutenant Boye; that the full text of this latter 
finding of death of a missing person is incorporated herein 
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and made a part hereof as though fully set forth, and that 
a copy thereof is appended to this answer as an exhibit. 

WHEREFORE, The premises considered, defendant re¬ 
spectfully prays that on the basis of the foregoing, the 
complaint in this cause be dismissed with cost as against 
the plaintiffs. 

/s/ NEIL BURKINSHAW, 
/s/ DENNIS COLLINS, 
930 Sho reham Building, 
Washingon 5, D. C., 
Attorneys for Defendant. 


14 FINDING OF DEATH OF A MISSING PERSON 

AG 201 Boye, Richard E. 

(4 Sept 45) PC-0 

WAR DEPARTMENT 
The Adjutant General's Office 
Washington 25, D. C. 

Re. Policy No. 6168 

Pursuant to the provisions of Section 5 of the Act of 7 
March 1942 (Public Law 490, 77th Congress) as amended, 
upon direction and delegation by The Secretary of War, 
The Chief, Casualty Branch, The Adjutant General’s Office, 
finds First Lieutenant Richard E. Boye, 0392883, Air 
Corps, to be dead. He was officially reported as missing in 
action as of the 25th day of August 1944. For the purpose 
stated in said Act, death is presumed to have occurred on 
the 26th day of August 1945. 

Date of birth 12 July 1918 

BY ORDER OF THE SECRETARY OF WAR: 

/s/ GEORGE F. HERBERT, 
Colonel, AGD, 

Chief, Casualty Branch. 

JOW 
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This certificate issued in 
lieu of certificate of death. 

To: United Service Life Insurance Company, 

2517 Connecticut Avenue N. W., 

Washington 8, D. C. 

15 Lieutenant Boye was performing his reglilarly 
scheduled duties of pilot of a B-17 (Flying Fortress) 

bomber which participated in a bombardment missioi| over 
Germany on 25 August 1944. He was in a full flying Status 
at the time of his death. 

Copy 

27 February 1947. 

16 FINDING OF DEATH OF A MISSING PERSON 

Pursuant to the provisions of Section 5 of the Act of 7 
March 1942 (Public Law 490, 77th Congress) as amended, 
upon direction and delegation by The Secretary of War, 
The Chief, Casualty Branch, The Adjutant General’s Qffice, 
finds First Lieutenant Richard E. Boye, 0392883| Air 
Corps, to be dead. He was officially reported as missing in 
action as of the 25th day of August 1944. For the purpose 
stated in said Act, death is presumed to have occurred on 
the 26th day of August 1945. 

Lieutenant Boye was a crew member of a plane jvhich 
departed from England on 25 August 1944 on a boipbing 
mission to Peenemunde, Germany. The last known where¬ 
abouts of the plane w r as at the coordinates 54° 10' N.— 
.13° 50' E. at approximately 1:22 p. m. on the day in question. 
It is believed to have been lost as a result of enemy anti¬ 
aircraft fire. No information is available as to the cnfcum- 
stances surrounding its disappearance. 

The coordinates named above locate a point in the vicinity 
of the target, on the southeast coast of Germany. 
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Of two planes that failed to return from the mission, one 
was seen going down on fire, out of control. It was not 
established that this was Lieutenant Boye’s plane. 

A search of captured German records fails to reveal any 
data pertaining to the downing of subject plane or its crew 
members. 

BY ORDER OF THE SECRETARY OF WAR: 

/s/ E. E. EWING, 

Lt. Col., AGD (Seal) 
Officer in Charge, 

Casualty Section, 

Personnel Actions Branch. 

This certificate issued 
in lieu of certificate 
of death: 

To: Neil Burkinshaw, 

Attorney at Law, 

Shoreham Building, 

Washington, D. C. 

17 Motion for Summary Judgment 

Comes now the defendant in the above-entitled case and 
moves the court for summary judgment in the instant cause, 
and as grounds therefor relies on the appended statement 
of points and authorities and the affidavit of Thomas F. 
Bourke, Executive Vice President of the defendant. 

/s/ NEIL BURKINSHAW. 
/s/ DENNIS COLLINS. 


18 Affidavit in Support of Motion for Summary Judgment 

THOMAS F. BOURKE, being first duly sworn, deposes 
and says that he is the Executive Vice President of the 
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United Services Life Insurance Company, defendant here¬ 
in; that the records of the company contain the original 
of a letter written by the insured, Richard E. Boye, on 
March 19, 1943, addressed to the defendant insurance com- 
pany and reading as follows: 

“Gentlemen: On the 31st of March I shall ^egin 
pilot training in Grade, at Maxwell Field, Alabama. 
As my policy now stands the aviation exclusion pro- 
vides that I shall not be fully covered in my new job. 
Kindly send a form for application for removal of 
this exclusion to the address indicated.” 

Affiant further avers the fact to be that on March 2Sj>, the 
defendant life insurance company wrote the insured, Lieu¬ 
tenant Richard E. Boye, the pertinent portion of ^hich 
letter reads as follows: 

“In reply to your letter of March 19, we are sorry 

19 to advise you that we cannot accede to your request 
for the removal of the aviation exclusion provision 
from your above-numbered policy. We are not mak¬ 
ing provision for the waiver of this provision ill any 
of our policies for the duration of the war.” 

/s/ THOMAS F. BOURSE. 

Subscribed and sworn to before me this 31st day of 
March, 1947. j 

/s/ DOROTHY B. GOLDMAN^ 
(Seal) Notary Public, D. C. | 

20 Motion of Plaintiffs for Summary Judgment 

Plaintiffs move the Court for summary judgment,| and 
as grounds therefor say: 

In view of the pendency of the motion of defendant for 
a summary judgment, and there being no issue of fact 
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raised by the pleadings, if the motion of defendant for a 
summary judgment is denied, it would necessarily follow 
that judgment should be entered for the plaintiffs. 

/s/ JUSTIN L. EDGERTON, 

1366 National Press Building, 
Washington 4, D. C. 

Attorney for Plaintiffs. 


21 Memo Opinion on Motions for Summary Judgment 

There are countermotions for summary judgment. All 
available facts are in the record and undisputed. This situ¬ 
ation imposes upon the court the necessity of deciding the 
issue of fact and entering judgment accordingly. It was 
so agreed by opposing counsel when the motions were 
argued. 

The sole question of fact is this—Was the death of 
Lieutenant Boye, the insured, due to operating or riding 
in or parachuting from an aircraft? The available facts 
are limited to statements in connection with the findings 
of death by the War Department. They are that Boye 
was a lieutenant in the Air Corps of the U. S. Army, per¬ 
forming liis duties as pilot of a B-17 (Flying Fortress) 
bomber, participating in a bombardment mission to Peene- 
munde, Germany, on August 25, 1944. The last known 
whereabouts of the plane, about 1:22 P. M., was in the 
vicinity of the target on the northeast coast of Germany. 
Of two planes that failed to return from the mission, one 
was seen going down on fire, out of control. It was 

22 not established that this was Boye’s plane. A search 
of captured German records failed to reveal any 

data pertaining to the downing of the plane or its crew 
members. In addition appears the following statement as 


regards the Boye plane ‘‘It is believed to have beefl lost 
as a result of enemy antiaircraft fire,” from which ifi may 
be implied that the attacking planes were subjected to! such 
fire. 

The admitted fact of the death of Boye, with the policy 
in force, imposes upon the defendant company the burden 
of proving that Boye’s death was due to circumstances 
bringing it within the exclusion clause of the policy. Al¬ 
though the evidence is somewhat meagre, it does seqm to 
me that the most fair and logical inference to be drawn 
from the known facts is that Boye’s death was, in a proxi¬ 
mate sense, due to operating or riding in or parachuting 
from the plane. The known circumstances point strongly 
to death by enemy gunfire, or by flames from a burning 
plane, or by the plane crashing upon the land or falling 
into the sea. Death of Boye by reason of any of these 
catastrophes would, in a proximate sense, be due to his 
operation of or riding in the bombing plane. To go be¬ 
yond these likely happenings would simply be to indulge 
in speculation and conjecture. Cases often arise vj r here 
the direct or immediate cause of death cannot be ascer¬ 
tained, yet the proximate cause, i. e., the cause which |n its 
natural and probable consequences will result in d|eath, 
may fairly be determined. 

After thoughtful consideration I do find as a fact that 
Boye’s death was due to operating or riding in anj air¬ 
craft. Therefore, judgment will be entered for thjs de¬ 
fendant. 

July ID, 1947. 

/s/ JAMES M. PROCTOB, 
Justice. 
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23 Order Granting Motion of Defendant for Summary 
Judgment and Denying Motion of Plaintiffs for 
Summary Judgment With Exceptions 

Upon consideration of the motion of the plaintiffs for 
summary judgment, it is by the Court this 21st day of 
July, 1947, 

ADJUDGED, ORDERED and DECREED That such 
motion as stated be and the same hereby is denied, but that 
the defendant herein be required to pay to the plaintiffs 
the sum of Three Hundred Ninety-three and 86/100 
($393.86) Dollars, which represents the total amount of 
premiums paid on the policy here in question, and 

It is further 

ORDERED, ADJUDGED, and DECREED That the 
motion of the defendant, save in the respect hereinbefore 
stated, be granted, and judgment be and is hereby entered 
for the defendant. 


/s/ JAMES M. PROCTOR 
Justice. 

No objection as to form: 

Justin L. Edgerton 
Attorney for Plaintiffs 
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24 Notice of Appeal 

Notice is hereby given this 8th day of September, 1947, 
that plaintiffs, Edward H. Boye and Lucy Bautz Boye here¬ 
by appeal to the United States Court of Appeals f<ir the 
District of Columbia from the judgment of this pourt 
entered on the 21st day of July, 1947 in favor of defend¬ 
ant United Services Life Insurance Company, a corpora¬ 
tion, against said plaintiffs Edward II. Boye and Lucy 
Bautz Boye. 

I 

/s/ JUSTIN L. EDGERTON 
Attorney for Plaintiffs 
1366 National Press Building 
Washington 4, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9670. 


Ricrm-ro H. Boye and Lucy Bautz Boye, Appellants, 
INTER'S ERROR v 

I 

United Services Life Insurance Company, a Corporation, 

Appellee. 


Appeal from the District Court of the United States fof the 

District of Columbia. 


BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

1. Authenticated copies of records of the office of the 
Adjutant General of the War Department provide ade¬ 
quate proof that the death of the insured came within the 
terms of an aviation exclusion clause contained in the policy 
of life insurance. 

2. There is no conflict between a freedom of restrictions 
clause as to military service on one hand and an aviation 
exclusion clause on the other. 

3. That there is no ambiguity between the freedom from 
restrictions clause and the aviation exclusion clause is il¬ 
lustrated by the application of the insured during his life¬ 
time to have the aviation exclusion clause removed from 
the policy. 
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ARGUMENT. 

I. 

The only issue raised under the pleadings is whether an 
aviation exclusion clause is an insurance policy precludes 
recovery of the face amount of such policy when the proof 
of death is restricted to the fact that the insured was a 
pilot of a Flying Fortress that took part in a wartime 
bombing raid over Germany and failed thereafter to re¬ 
turn to England. The answer of the insurance company 
averred that under the War Department’s finding of death 
issued on September 6, 1945 (App. 10 and 11) and Febru¬ 
ary 27, 1947 (App. 11 and 12), the insured on August 25, 
1944 (the date of death as specified in the complaint) was 
performing his regularly scheduled duties of pilot of a 
Flying Fortress on a bombardment mission over Germany 
and was in full flying status at the time of his death; that 
the last known whereabouts of the plane was in the 
vicinity of the target, Peencmunde, on the coast of Ger¬ 
many ; that it was believed he was lost as a result of enemy 
antiaircraft fire; that no information was available as to 
the circumstances surrounding his disappearance; that of 
two planes that failed to return from the mission, one was 
seen going down in flames, out of control, but it was not 
established that this was the plane of which the insured was 
pilot; and that a search of captured German records failed 
to reveal any data pertaining to the destruction of this 
plane or the loss of its crew members. 

The position of the appellee is that under applicable 
statutes of the United States and pertinent case law the 
facts as set forth in the authenticated records of the Ad¬ 
jutant General of the United States Army are adequate 
to establish that the insured met his death under circum¬ 
stances that made operative the aviation exclusion clause. 

First, counsel for the appellee desired to direct the at¬ 
tention of the Court to certain statutes of the United States 
which it is urged provide for the use in evidence of au¬ 
thenticated copies of executive department records. Title 




28, Section 661, derived from the act of September 15, 1789 
(Chapter 14, paragraph 5, 1 Stat. 69), has been in familiar 
use for more than a hundred years. Amended in 1934, it 
provides that copies, such as those from the Adjutant (gen¬ 
eral’s office, as utilized in this case “shall be admissible as 
evidence of any act, transaction, occurrence, or event, as a 
memorandum of which such books, records, or minutes, 
were kept or made.” (Emphasis supplied.) The full text 
of the statute as amended is set forth on page 13. It 
would follow that the records of the Adjutant General as 
hereinbefore described would be entirely adequate to prj^ve 
death under circumstances making the aviation exclusion 
clause applicable. 

Next, there is the wartime statute enacted in 1942, Tjtle 
50, 1001, et seq., which provides under 1005 that wheu a 
person has been missing in action and no official report of 
death or of being a prisoner has been received, the depart¬ 
ment concerned shall cause a full review of the case to be 
made. Following such review, the statute states the depart¬ 
ment then is authorized to make a finding of death. Para¬ 
graph 1009 of the same section provides that such a deter¬ 
mination shall be conclusive as to death. The pertinent 
text of the statute is set forth on pages 14 and 15. 

Next, counsel for the appellee knows of no impediment 


whatever to the application of the Federal Shopbook Rule, 
Title 28, Section 695. While it is true that this rule pretjty 
largely was designed to deal with entries in books of busi¬ 
ness houses, there is no reason why its purposes should nlot 
encompass entries made in government records. For in¬ 
stance in Ulm v. Moor e-McCormick Lines, Inc., 117 Fed. 
(2) 222, the statute was utilized to show entries in hospital 
records of the United States Public Health Service. 

Giving full weight to the presumption that the War De¬ 
partment did make every diligent effort, both during tlje 
war and thereafter, to ascertain all possible informatidn 
with respect to the circumstances surrounding the tragic 
death of a pilot, such as Captain Boye, it is only fair, Jn 
consonance with the statute, to accept fully the records c|»f 
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the War Department, particularly when it is to be observed 
that that department went so far as to search captured 
German records in quest of information. (App. 12) 

An authority precisely in point in that records of the Ad¬ 
jutant General of the United States were used to estab¬ 
lish the fact of death is In Re Straulina’s Estate , 134 A. 88, 
decided by the Orphans’ Court of New Jersey in 1926: 

“First, as to the proof of his death, there was of¬ 
fered in evidence a copy of the records of the United 
States War Department, in which it is recited that de¬ 
cedent, during the war, while serving as a corporal re¬ 
ceived a severe gunshot wound on one side, in action, on 
October 9,1918, and was left on the field as the company 
advanced, which certificate further identifies his grave, 
and is under the hand of John W. Weeks, Secretary of 
War, and the seal of the War Department is affixed 
thereto. This is plenary proof of his death.” 

n. 

An exhaustive review of all war-time aviation exclusion 
cases discloses that the authority closest in point is that 
of Helen M. Barringer, Appellant , v. Prudential Insurance 
Company of America , 153 F. 2d 224. In that case the Third 
Circuit wrote no opinion, but adopted as its own that of 
Judge Kirkpatrick, the District Judge. That ease, re¬ 
ported in 62 F. Supp. 286, presented the proposition of ap¬ 
plicability of the aviation exclusion clause with respect to 
a military officer lost in a military plane while flying over 
open water. 

The facts surrounding the death of the insured, as well 
as the reasoning of the Court, in concluding that death 
came within the compass of the aviation exclusive clause, 
are set forth here in detail: 

“At 12:30 p. m. on January 24, 1943, the insured, 
who was a major in the United States Army and a 
glider expert, boarded an Army C-47 airplane (a land 
plane) at Borinquen Field, Puerto Rico. The plane 
was piloted by an Army Lieutenant with a copilot and 
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was under orders to fly direct to an airfield oil the 
northeastern tip of Trinidad. A direct flight from 
Borinquen Field to Trinidad would be entirely 'over 
open sea with possibly one or two very small islands 
near the route. The plane left the field, and neither 
it nor any of its occupants have ever been see^i or 
heard of since. I think this evidence is sufficient to 
support a finding that the insured’s death resulted 
from riding in an airplane, and so I find. 

“No decisions directly in point were cited, nor’ can 
I find any, but the situation is analogous to one in which 
a plaintiff seeks to recover accident benefits upon! evi¬ 
dence that the insured has disappeared. The defend¬ 
ant has the burden of proof here just as the plaintiff has 
has the burden of proof here just as the plaintiff has 
in the disappearance cases. In both cases the burden is 
to prove not only the fact, but also, within certain 
limits, the manner of death, and I do not see why the 
same rules should not apply to both. 

“In Continental Life Insurance Co. v. Searing. 3 
Cir., 240 F. 653, 657, the plaintiff contended that the 
insured had died accidently by drowning, although 
there were no witnesses and his body was not found. 
The Court said: ‘This presumption of life can be 
met and overcome by proof of circumstances of Spe¬ 
cific peril to which the person disappearing was Sub¬ 
jected, and we think there was evidence in this case 
which, if believed, tended to show such peril.’ | Tn 
Occidental Life Ins. Co. v. Thomas, 9 Cir., 107 F. 2d 
876, 879, the Court said: ‘It, is not necessary that Ithe 
proof go so far as to preclude all possible inferences [ex¬ 
cept that of accidental drowning. * * * Thomas may 
be still alive, or if dead, it mav be that he died from 
other than accidental causes: but the facts essential 
to a recovery need not be established to a moral cer- 
taintv or beyond a reasonable doubt.’ 

“If the present poliev had been an accident noljicv 
and the issue accidental death, it could hardlv be doubt¬ 
ed that, under the rules stated, the evidence if offered 
bv the plaintiff would be deemed sufficient to supnoijt a 
verdict. True, the plaintiff in the present case did not 
have to prove accident but needed only to prove de^th 
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and consequently did not offer the evidence of peril, 
but the inferences which the evidence will support are 
the same whether offered by the plaintiff or by the de¬ 
fendant. 

“Now, I do not suggest that riding in an airplane 
always places a passenger in circumstances ‘of spe¬ 
cific peril’ in the popular understanding of those words, 
but certainly it is as perilous as bathing in the ocean 
on a cool evening (as in the Searing case, there being 
no evidence in that case that the surf was high or the 
sea rough) or going fishing on a lake in the late af¬ 
ternoon as in the Thomas case. 

“If the evidence would support the finding that the 
insured’s death was accidental, I think there is no 
doubt that under the rule laid down by the decisions 
referred to it would, then it must also support the 
finding that the accident consisted in the plane’s falling 
into the ocean. That, it seems to me is not only' a 
reasonable inference, hut the only reasonable one. As 
the Court said in the Thomas case, supra: ‘This is a 
situation where * * * the same evidence not only sup¬ 
ports the inference of death, but also points to the 
cause of it. Various more or less fantastic explana¬ 
tions of disappearance of plane and passengers might 
he suggested hut, with practically no lan-d on the direct 
route to Trinidad, I do not see how there could he much 
doubt' in the minds of any reasonable person that it 
came down in the sea. At any rate it is not necessary 
to preclude all other possibilities. “If the plane fell 
into the sea then, again, the reasonable, probable, and 
almost necessary conclusion, from the nature of the 
accident, is that the insured’s death resulted from 
riding in an airplane. Again, there are possible the¬ 
ories which might account for his death otherwise as, 
for example, gunfire from a German submarine, but 
they are remote. Certainly, if it be taken as established 
that, having been riding in an airplane which fell into 
the sea and was lost with all on board, the in sured is 
dead, it seems to me that it is not only permissible but 
reasonable and logical to conclude that he met his 
death as a result of riding in the airplane. 

“I conclude as a matter of law that the plaintiff is 
not entitled to receive the face value of the policy but 





that she is entitled to recover the amount of the net 
reserve with interest.” (Emphasis supplied) 

Considering the facts in the instant case, it readily 
is to be seen that the insured in this case was in far greater 
peril. He was over enemy territory subject to antiaircraft 
fire, and the fact is established by records of the Warj De¬ 
partment that two planes failed to return from that flight 
and one was seen going down in flames. Hence, it is fair 
to assume that if the reasoning of Judge Kirkpatrick is 
good in the Barringer case, then there exists even greater 
reason in the present case for adhering to the doctrine 
enunciated by him. 

In the case of Wagner v. The Supreme Industrial Life 
Insurance Company, 17 S. (2) 756, the Court of Appeals 
of Louisiana, 1944, held with respect to the disappearance 
of a seaman, after the vessel of which he was a memper, 
was torpedoed, that his death might be proved by circum¬ 
stantial evidence. It went on to state that all missing 
seamen presumably were dead. The sole information Con¬ 
sisted first of a telegram from the Commandant of the 
United States Coast Guard stating that the insured jvas 
missing; second, a further letter from the Coast Guard re¬ 
porting that there were 58 survivors from the vessel, and the 
others were presumed lost. 

The appellants in this case in effect ask this Court to 
set aside the judgment of the Trial Court and indulge in [the 
speculation that even though the insured was in the position 
of extreme peril over enemy territory, he might have landed 
safely and thereafter succumbed either to gunfire on l^ind 
or to death in a prison camp. That, the courts are not 
required to do. 

m. 

It is quite true that this policy contained no general C'ar 
exclusion clause. In view of the fact that the company 
wrote insurance on the lives only of commissioned person¬ 
nel in the Army, Navy, Marine Corps, and Coast Guard, it 



hardly would have been feasible to exclude war risks. 
Anyway, it has been the practice of the insurance industry 
for many years, except in times of war or of impending 
war, to refrain from excluding hazards incident to war. It 
is urged, however, that the presence of an aviation exclu¬ 
sion clause and the absence of a general war exclusion 
clause are entirely compatible. There is no ambiguity, and 
there is no chance that the insured was misled in any way. 
On the contrary, there is to be noted the correspondence 
between the insured and the company (App. 13) which in¬ 
dicated that on March 9, 1943, the insured, upon being or¬ 
dered to aviation duty, wrote the insurance company 
stating his understanding of the aviation exclusion clause 
and asking for a form of application that would enable him 
to bring about its removal. This request was denied by 
the company on the ground that no such waiver was being 
accorded while the war was in progress. This correspond¬ 
ence is important as it eliminates any suggestion of am¬ 
biguity in the contract or misunderstanding on the part of 
the insured as to the extent of his coverage. It is familiar 
doctrine that when considering any possibility of am¬ 
biguity the understanding of the insured as to the meaning 
of the policy is to be accorded great weight. 

Another factor in considering whether there was any 
conflict between the so-called freedom from restrictions 
clause on ono Imkfcmd the aviation exclusion on the other 
is the concluding language in the aviation exclusion 
clause (App. 7) that “any provision in this policy to the 
contrary notwithstanding. ’ ’ 

As to any alleged ambiguity, it is not the function of the 
courts—nor even their privilege—to rewrite contracts of 
insurance. The general rule of law (American Jurispru¬ 
dence—Insurance, Section 160)is as follows: 

“In determining the intentions of the parties to an 
insurance policy, the policy should be considered and 
construed as a whole and if it can reasonably be done, 
that construction will be adopted which will give effect 
to the whole instrument and to each of its various parts 
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and provisions. Seeming contradictions should be 
harmonized if reasonably possible. A construction of 
an insurance policy which entirely neutralizes one |pro- 
vision should not be adopted if the contract is sus¬ 
ceptible of another construction which gives effecjt to 
all of its provisions and is consistent with the general 
intent. ’ ’ j 

The recent case of Knouse v. Equitable Life Insurance 
Company of Iowa, 181 P. (2) 310, was decided by the Kansas 
Supreme Court in June, 1947. The insured was killed 
while engaged in piloting a military plane. As in tjhis 
case the beneficiary sought to obviate the effect of ^he 
aviation exclusion clause on the ground of ambiguity si^ce 
the policy did not contain a war exclusion clause. The 
Court said: 

“Did the fact the company did not attach a war 
clause make the aviation provision ambiguous? Vfe 
think not. As has been noted in some of the cases re¬ 
viewed above, it is fallacious reasoning to say that bb- 
cause a policy to exclude war risks, the scope of tl}e 
contract which clearly excluded certain deaths in aerial 
flights, is, because of such failure, to be construed to 
cover all war risks and so to cover deaths in aeriail 
flights of the excluded kind. The language in the aviar 
tion provision stating that death as a result of flight 
‘in any species of aircraft’ except as a passenger undet 
stated circumstances ‘is a risk not assumed,’ is dealt 
and is not ambiguous because there was no war riskj 
clause attached to the policy. 

“Neither may it be said that the clause refers only to 
civilian flights and not to military flights. Its lan¬ 
guage refers to flight ‘in any species of aircraft,’ 
about as all-inclusive language as could be used. We 
are not warrented in reading into this plain language, 
any words that would modify that language and make 
it say something other than was said. As was said at 
an earlier part of this opinion, where a contract is not 
ambiguous this court may not make another contract 
for the parties; our function is to enforce the contract 
as made.” 
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Of interest in connection with the present case is Green 
v. Mutual Benefit Life Insurance Company, 144 F. 2d 55. 
The First Circuit in an opinion by Chief Judge Magruder 
said: 

“The natural and obvious meaning of the aviation 
clause in the case at bar is that the insurer declines to 
assume those extra risks of death ordinarily associated 
with aerial flight. Where death admittedly results 
from the operation of one of those familiar and popu¬ 
larly understood risks there cannot be any issue of 
proximate causation for a jury to determine. Drown¬ 
ing after a forced landing in icy waters during a 
‘very heavy driving snowstorm’ with ceilings and vis¬ 
ibility zero is indisputably a familiar risk ordinarily as¬ 
sociated with aerial flight. Appellant argues that 
a jury would have been warranted in finding that ‘the 
insured at least temporarily reached a potential place 
of safety uninjured and his death thereafter occurred 
by reason of other, fortuitous circumstances.’ But 
such a finding would be utterly at variance with the 
stipulated facts.” 

Incidently, the First Circuit in the same opinion had 
occasion to review the case of Bull v. Sun Life Assurance 
Company, 141 F. 2d 456, on which the appellant in this case 
relies heavily. In that case the insured while on flying 
patrol had his plane disabled by anti-aircraft fire and was 
forced down on the water. "While standing on the pontoon 
of his plane he was killed by machine gun fire from a straf¬ 
ing Japanese plane. The First Circuit in considering the 
Bull case said: 

“We are not inclined to disagree with this case. It 
may reasonably be said that death by the deliberate 
act of a third person is not one of the risks ordinarily 
associated with aerial flight. Travel in a plane brought 
the insured to the place where he met his death by 
enemy action, but he might just as well have been 
brought to that place by a boat or otherwise. Surely, if 
the plane had made a safe landing on the island, and the 
insured had been killed by a Japanese sniper upon! 










alighting from the plane, ‘a common-sence appraise¬ 
ment of every day forms of speech and modejs of 
thought’ would not lead us to say that death resulted 
from the aerial flight within the fair meaning ol‘ the 
aviation clause. The situation presented in the Bull 
case was no different in principle.” 

1 

CONCLUSION. j 

On the basis of the foregoing it is respectfully urged 
by appellee that the judgment of the lower court be affirmed. 

Neil Burkinshaw, 

’ i 

Dennis Collins, 

930 Shoreham Building, N. W., 
Washington 5, D. C., 

Attorneys for Appellee. 
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SUPPLEMENT. 

Title 50, U. S. C. A., 661, as amended June 19, 19$4: 

§ 661. Copies of department or corporation record j? and 
papers; admissibility; seal 

(a) Copies on any books, records, or other documents 
in any of the executive departments, or of any corporation 
all of the stock of which is beneficially owned by the United 
States, either directly or indirectly, shall be admitted in 
evidence equally with the originals thereof, viien duly au¬ 
thenticated under the seal of such department or corpora¬ 
tion, respectively. 

(b) Books or records of account in whatever form], and 
minutes (or portions thereof) of proceedings, of any such 
executive department or corporation, or copies of such 
books, records, or minutes authenticated under the seal of 
such department or corporation, shall be admissible as 
evidence of any act, transaction, occurrence, or event | as a 
memorandum of which such books, records, or minutes were 
kept or made. 

(c) The seal of any such executive department or cor¬ 
poration shall be judicially noticed. 

Title 28, USCA 695: j 

• § 695. Admissibility 

In any court of the United States and in any court es¬ 
tablished by Act of Congress, any writing or record, whether 
in the form of an entry in a book or otherwise, made (as a 
memorandum or record of any act, transaction, occurrence, 
or event, shall be admissible as evidence of said act, trans¬ 
action, occurrence, or event, if it shall appear that it was 
made in the regular course of any business, and thgt it 
v T as the regular course of such business to make such 
memorandum or record at the time of such act, transaction, 
occurrence, or event or within a reasonable time thereafter. 
All other circumstances of the making of such writing or 
record, including lack of personal knowledge by the entrant 
or maker, may be shovm to affect its weight, but they shall 
not affect its admissibility. The term “business’’ shall 
include business, profession, occupation, and calling of 
every kind. 
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Title 50, Sections 1005-1009: 

§ 1005- Same; department review; continuance of miss¬ 
ing status or finding of death after year’s absence; date 
or termination of pay and allowances 

When the twelve months’ period from date of commence¬ 
ment of absence is about to expire in any case of a person 
missing or missing in action and no official report of death 
or of being a prisoner or of being interned has been re¬ 
ceived, the head of the department concerned shall cause 
a full review of the case to be made. Following such re¬ 
view* and when the twelve months’ absence shall have ex¬ 
pired, or following any subsequent review’ of the case which 
shall be made whenever warranted by information received 
or other circumstances, the head of the department con¬ 
cerned is authorized to direct the continuance of the per¬ 
son’s missing status, if the person may reasonably be pre¬ 
sumed to be living, or is authorized to make a finding of 
death. WTien a finding of death is made it shall include the 
date upon w’hich death shall be presumed to have occurred 
for the purposes of termination of crediting pay and al¬ 
lowances, settlements of accounts, and payments of death 
gratuities and such date shall be the day following the 
day of expiration of an absence of twelve months, or in 
cases in which the missing status shall have been continued 
as hereinbefore authorized, a day to be determined by the 
head of the department. 

' 1009. Determinations by department heads or desigri- 
ees; con-clusiveness relative to status of personnel , pay- 
merds, or death 

The head of the department concerned, or such subor¬ 
dinate as he may designate, shall have authority to make 
all determinations necessary in the administration of this 
Act, and for the purposes of this Act determinations so 
made shall be conclusive as to death or finding of death, as 
to any other status dealt with by this Act and as to any es¬ 
sential date including that upon w’hich evidence or infor¬ 
mation is received in such department or by the head 
thereof. The determination of the head of the department 
concerned, or of such subordinate as he may designate, 
shall be conclusive as to whether information received con¬ 
cerning any person is to be construed and acted upon as 
an official report of death. When any information deemed 
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to establish conclusively the death of any persoh is re¬ 
ceived in the department concerned, action shall bb taken 
thereon as an official report of death, notwithstanding any 
prior action relating to death or other status of suph per¬ 
son. If the twelve months’ absence prescribed in section 5 
of this Act has expired, a finding of death shall be made 
whenever information received, or a lapse of time 'idthout 
information, shall be deemed to establish a reasonable pre¬ 
sumption that any person in a missing or other statiis is no 
longer alive. Payment or settlement of an account made 
pursuant to a report, determination, or finding of death shall 
not be recovered or reopened by reason of a subsequent 
report or determination which fixes a date of death pxcept 
that an account shall be reopened and settled upon thb basis 
of any date of death so fixed which is later than that 
used as a basis for prior settlement. Determinations are 
authorized to be made by the head of the department con¬ 
cerned, or by such subordinate as he may designate, (of en¬ 
titlement of any person, under provisions of this Act, 
to pay and allowances, including credits and charges in 
his account, and all such determinations shall be conclusive: 
Provided, That no such account shall be charged or debited 
with any amount that any person in the lands of any enemy 
may receive or be entitled to receive from, or have placed 
to his credit by, such enemy as pay, wages, allowances, 
or other compensation: Provided further, That where the 
account of any person has been charged or debited with al¬ 
lotments paid pursuant to this Act any amount so charged 
or debited shall be recredited to such person’s account in any 
case in which it is determined by the head of the depart¬ 
ment concerned, or such subordinate as he may designate, 
that payment of such amount was induced by fraud or [mis¬ 
representation to which such person was not a p^rty. 
When circumstances warrant reconsideration of any de¬ 
termination authorized to be made by this Act the hedd of 
the department concerned, or such subordinate as he may 
designate, may change or modify a previous determination. 
Excepting allotments for unearned insurance premiums, any 
allotments paid from pay and allowances of any person|for 
the period of the person’s entitlement under the provisions 
of section 2 of this Act to receive or have credited such pay 
and allowances shall not be subject to collection from the 
allottee as overpayments when payment thereof has b|een 
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occasioned by delay in receipt of evidence of death, and any 
allotment payments for periods subsequent to the termina¬ 
tion, under this Act or otherwise, of entitlement to pay and 
allowances, the payment of which has been occasioned by 
delay in receipt of evidence of death, shall not be subject 
to collection from the allottee or charged against the pay 
of the deceased person. The head of the department con¬ 
cerned, or such subordinate as he may designate, may 
waive the recovery of erroneous payments or overpay¬ 
ments of allotments to dependents when recovery is deemed 
to be against equity and good conscience. In the settlement 
of the accounts of any disbursing officer credit shall be al¬ 
lowed for any erroneous payment or overpayment made by 
him in carrying out the provisions of this Act, except sec¬ 
tions 13, 16, 17, and 18 in the absence of fraud or criminal¬ 
ity on the part of the disbursing officer involved, and no 
recovery shall be made from any officer or employee au¬ 
thorizing any payment under such provisions in the absence 
of fraud or criminality on his part. 









